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APPELLANT’S QUESTION PRESENTED 

The question for this Court’s determination is whether 
the Court below erred in granting appellee’s motion to 
dismiss appellant’s complaint for damages without giv¬ 
ing appellant the opportunity to present to a jury his 
evidence of appellee’s negligence and its causal relation¬ 
ship to appellant’s injuries. 
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No. 10,746 


William Feldeb, 

Appellant , 
vs. 

D. Loughban Co., Inc., a corporation, 

Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by William Felder, plaintiff below 
from a Judgment of the United States District Court for 
the District of Columbia, dismissing his complaint for 
damages for personal injuries on motion of the Appellee. i 

The District Court has jurisdiction under Title 11, 
Section 306, D. C. Code, 1940. 
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This Court has jurisdiction under revised Title 28, Sec. 
Hons 1291 and 1292, U. S. C. 

STATEMENT OF THE CASE 

'William Felder, hied a complaint for damages against 
D. Longhran Co., Inc., a corporation, Joseph S. Dibble, 
Ayden A. Dibble and Lucille S. Dibble, alleging that on 
July 13, 1949 while he was walking in a northerly direc¬ 
tion on the public sidewalk in front of the premises 
owned by appellee known as 402 11th Street, S. W., Wash¬ 
ington, D. C., he was struck by the automobile operated 
by Joseph S. Dibble which was being backed across the 
sidewalk in leaving appellee’s parking lot adjoining its 
business building; that the means of egress for said 
parking lot was a dangerous condition permitted and 
maintained by appellee in that the parking lot was so 
constructed as to permit exit only by backing across the 
public sidewalk; that this dangerous condition was known 
or should have been known to appellee; that because of 
this dangerous and unsafe condition appellee had the 
duty to maintain guards or other personnel to guide and 
direct vehicles from the parking lot over the public side¬ 
walk to the street, but in disregard of said duty, the ap¬ 
pellee negligently failed to provide guards or other per¬ 
sonnel for said purpose; that as a direct result of ap¬ 
pellee’s negligence appellant was struck by the Dibble 
automobile backing without direction. (2A-4A) 

The complaint demanded judgment against appellee and 
Joseph S. Dibble, Ayden A. Dibble, and Lucille S. Dibble. 
The defendants Dibble have answered and are not con¬ 
cerned in this appeal 

The appellee moved to dismiss the complaint on the 
grounds that the negligence charged was not the proxi¬ 
mate cause of appellant’s injuries. (4A) 

r s- „r s I'*-,' . ’ 

* * 



Appellee’s motion to dismiss was heard and sustained 
by the court An order was entered on the 20th of June. 
1950 dismissing the complaint as to appellee. (5A) 

This is an appeal from the order of dismissal 


The Court erred in dismissing the complaint on motion 
of the appellee. 


The Court below erred in granting the motion to dis¬ 
miss before trial inasmudi as questions of reasonable 
foreseeability and proximate cause, are properly for a 
jury’s determination. 


For the purpose of determining the motion to dismiss 
the complaint, all facts well pleaded must be considered 
as conceded and all reasonable inferences must be drawn 
favorable to the plaintiff. This principle is so funda^ 
mental as not to require supporting citation. 

It being conceded, for the consideration of the motion 
to dismiss and this appeal, that the only practical egress 
from the parking lot was by backing across the pubHc 
sidewalk; that this was a dangerous and unsafe condi¬ 
tion known to appellee and that appellant was injured 
when struck by an automobile being so operated, this 
Court is faced only with the problem of whether a jury 
might well find that such result of appellee’s negligence 
was reasonably foreseable and that appellee’s negligence 
was the proximate cause of such striking. If the Court 
holds affirmatively then the order of the Court below 
should be reversed. 






1. Reasonable Foreseeability 

The Restatement of Torts, Sec. 371 , succinctly states 
the general principle: 

“A possessor of land is subject to liability for 
bodily harm to others outside the land caused by an 
activity carried on by him thereon which he realizes 
or should realize as involving an unreasonable risk 
of bodily harm to them under the same conditions as 
though the activity were carried on at a neutral 
place.” 

As this Court said in Ross v. Hartmcm, 78 U. S. App. 
D. C. 217,139 F. 2d 14. 

“Appellee’s agent created a risk which was both 
obvious and prohibited. Since appellee was respon¬ 
sible for the risk, it is fairer to hold him responsible 
for the harm than to deny a remedy to the innocent 
victim.” 

It is noted that the Ross v. Hartman case involved the 
violation of a section of the D. C. Code and that here appel¬ 
lee caused the violation, by users of its parking lot, of the 
D. C. Traffic regulations prohibiting unsafe backing of a 
motor vehicle. Aside from the traffic regulations this Court 
has characterized the backing of an automobile as being 
“... fraught with danger.” Fades v. Capital Material Co., 
73 App. D. C. 361,121 F. 2d. 72. 

In Village of CartersvUle v. Crook, 129 III. 152, 22 N. E. 
i4 the Court had before it the interesting problem of 
whether the Village, by reason of failure to erect a guard 
rail along an elevated walk, was liable for injuries sus¬ 
tained by a boy who had been pushed off the unprotected 
walk by a companion. The Court held that one is respon¬ 
sible for foreseeable injuries that might have been obvi¬ 
ated through ordinary precautions and that the Village 
ought reasonably to have anticipated the consequences of 
the failure to provide a guard rail. In the case here under 
appeal appellee’s failure to provide an adequate means 
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of egress, or an attendant to snpervise and direct auto¬ 
mobiles off its lot led to appellant’s injuries. Thus the 
very thing that was to be reasonably anticipated did in 
fact happen. 

A few years ago the Pennsylvania Court had to estab¬ 
lish the legal principle controlling the liability of a de¬ 
fendant company to passengers in an automobile injured 
in a collision outside defendant’s factory where plaintiffs 
contended that steam from a vent on defendant’s building 
obscured the driver’s vision. The Court found 

“The applicable legal principle is that one who is 
in possession of land adjacent or in dose proximity 
to a public highway must exercise reasonable care to 
avoid injury to the travelling public arising from 
unnecessarily dangerous conditions created by him on 
the land, where the consequences of a failure to do so 
are reasonably foreseeable.” Hudson v. Grace , 348 
Pa. 175,34 A. 2d. 498 (1943). 

Here appellee created or maintained on land adjacent 
to a public city street a parking lot with such unsafe and 
inadequate facilities that an automobile leaving said lot 
must back across the public sidewalk without guidance, or 
protection for the passing pedestrian. The consequences 
of such unsafe facilities are tragically apparent in appel¬ 
lant’s injuries and were at all times palpably and reason¬ 
able foreseeable to appellee. 

2. Proximate Cause 

Appellant contends that whether appellee’s maintenance 
of the unsafe parking lot was a proximate cause of appel¬ 
lant’s injuries is properly a jury question and this will 
be discussed in the next succeeding phase of the argu¬ 
ment. However, there must first be considered whether 
the operation of the Dibble automobile was such an inde¬ 
pendent intervening force as to insulate appellee from 
liability for its negligence as a matter of law. 
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This Court many years ago had occasion to examine 

into and rule upon the question, and held 

. ) 

“One cannot escape the consequences of his own 
negligence merely because another person, with whom 
he has no connection, or over whom he has no control, 
may have contributed to the injuries by his wrongful 
or negligent act” Metropolitan Railroad Co. v. 
Jones 1D. C. App. 200,205. 

That this is still the modern concept and controlling 
principle is set forth by the Restatement of Torts, Sec. 
447. 

“The fact that an intervening act of a third person 
is negligent in itself or is done in a negligent manner 
does not make it a superseding cause of harm to an¬ 
other where the actor’s negligent conduct is a sub¬ 
stantial factor in bringing it about if (a), the actor at 
the time of his negligent conduct should have realized 
that a third person might so act * # V’ 

and again 38 Am. Jur. 726, Sec. 70. 

“That if the act intervening was foreseen or rea¬ 
sonably might have been forseen by the wrongdoer, 
hist negligence may be considered the proximate cause 
of an injury, and he may be held liable notwithstand¬ 
ing the intervening cause. The intervention of inde¬ 
pendent intervening causes will not break causal 
connection if the intervention of such forces was itself 
probable or foreseeable.” 

Bather than being ah independent, intervening force 
the action of Dibble was a concurring force which was 
brought about by and joined with appellee’s negligence in 
causing appellant’s injuries. Appellee’s negligence was, 
and is, an ever-present, continuous, patent and static type 
which from its nature was bound, sooner or later, to asso¬ 
ciate itself with the negligence of another to cause harm 
to a passerby. Unfortunately in this instance it was to 
appellant 


3. Question for the Jury 

That an actor’s negligence is the proximate cause of an 
injury and that the result of such negligence was reason¬ 
ably foreseeable are questions of fact for the jury where 
there is some evidence upon which a jury may properly 
predicate its verdict has been decided by courts of all 
jurisdictions time without number. 

This Court itself has said 

4 4 Taking into consideration all the circumstances 
attending the accident, we think it clearly a question 
for the jury to determine whether the result was a 
natural and probable consequence of the defective 
condition of the elevator, if defect there was, and 
hence the result ought to have been foreseen by a 
reasonably prudent man.” LeFoe v. Corby Co., 38 
D. C. App. 54. 

the New York Court of Appeals has likewise stated the 
rule: 

“It is the province of the jury to look at this suc¬ 
cession of events or facts, and ascertain whether they 
are naturally and probably connected with each other 
by a continuous sequence, or are dissevered by new 
and independent agencies.” Donnelly v. Piercy Const. 
Co. 222 N. T. 210,118 N. E. 605. 

This Court had before it on two occasions the case of 
Schaff v. Claxton 79 U. 8. App. D. 207, 144 F. 2d l 532 
and Claxton v. Schaff, 83 U. 8. App. D. C. 271,169 F. 2d. 
303 to determine whether the causal connection between 
the negligence of an owner of an automobile and a person 
injured by that automobile was broken by the intervening 
action of a thief in stealing the automobile in which the 
owner had left the ignition keys in violation of a local 
ordinance. This Court said (and by denying certiorari 
(69 S. Ct 168 (1948)) the Supreme Court in effect affirmed 
the holding): 
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“The evidence in the present case should have been 
submitted to the jury with instructions to find for 
the plaintiffs if they found that the defendants driver 
was negligent in leaving the car unlocked and that 
this negligence was a proximate cause of the acci¬ 
dent” 

The strongest expression of this Court on the subject 
of proximate cause and reasonable foreseeability is prob¬ 
ably to be found in Washington A. and Mt. V. B. Co. v. 
Lukens, 32 App. D. C. 442 where this Court said: 

• * *. “The defendant became liable for all of the 
direct, natural consequences of its negligence that 
would not only certainly result, but also for such as 

. might probably result, from the wrongful act, without 
regard to its reasonable anticipation of such conse¬ 
quence.” 

It is respectfully submitted that the foregoing quota¬ 
tion is still the law of this jurisdiction and that it was not 
followed by the Court below. 

CONCLUSION 

4 

It being clear that (1) appellee’s negligence terminated 
in a reasonably foreseeable result, (2) that such negligence 
was the proximate cause of appellant’s injuries and (3) 
that appellant is entitled to have a jury assess his evi¬ 
dence and proof of foreseeability and proximate cause, 
it is respectfully submitted that the order dismissing the 
complaint as to appellee should be reversed. 

♦ _ 

Joseph D. Busman, 

Nathaniel Goldbebg 
Attorneys for Appellant 
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1 Filed Jan 31 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 469-’50 

WILLIAM FELDER, Plaintiff, 

440 Mellon Street, S. E., Washington, D. C. 

v. 

D. LOUGHRAN CO., INC., a corporation, 

402 11th Street, S. W., Washington, D. C. 

JOSEPH S. DIBBLE, AYDEN A. DIBBLE and 
LUCILLE S. DIBBLE 

3145 19th Street, N. W., Washington, D. C., Defendants. 


Complaint 
(Personal Injuries) 

L This Court has jurisdiction of the within cause of 
action, the amount in controversy exceeding the sum of 
Three Thousand Dollars ($3,000.00) besides interest and 
costs. 

2. On, to wit, July 13, 1949 plaintiff, William Felder, 
was a pedestrian walking in a northerly direction on the 
sidewalk in the 400 block of Eleventh Street, S. W., Wash¬ 
ington, D. C. at or in front of the premises 402 11th Street, 
S. W. At the time and place aforesaid defendants Ayden 
A. Dibble and Lucille S. Dibble, were operating their auto¬ 
mobile by and through their agent, servant, or employee, 
defendant, Joseph S. Dibble, in a negligent and careless 
manner and in violation of the traffic regulations then and 
there in effect in the District of Columbia, causing said 
automobile to be backed across the sidewalk in an unsafe 
manner and striking plaintiff. 


3. At the time and place aforesaid defendant, D. 
Loughran Co., Inc., a corporation, permitted and main¬ 
tained a dangerous condition in that the parking lot adja¬ 
cent to said defendant’s premises from which de- 

2 fendant, Joseph S. Dibble, was backing the auto¬ 
mobile as aforesaid, was so constructed as to permit 
no other means of exit except backing across the public 
sidewalk. As a result of the dangerous and unsafe condi¬ 
tion negligently and carelessly permitted and maintained 
by said Corporate Defendant which said condition was 
known, of under the exercise of reasonable care, should 
have been known to said Corporate Defendant, the strik¬ 
ing of Plaintiff, occurred as aforesaid. 

As a result of the dangerous-and unsafe condition per¬ 
mitted and maintained by Defendant Corporation as 
aforesaid, and in order to provide for the safety of pedes-' 
trians in general and the Plaintiff in particular, said 
Defendant had the duty to maintain guards or personnel 
to guide and direct vehicles from the parking lot, over 
the sidewalk to the street, but nevertheless and in utter 
disregard of said duty the Defendant Corporation negli¬ 
gently failed to provide guards or other personnel for said 
purposes. As the result of said negligence and violation 
of said Defendant’s duty the striking of Plaintiff occurred 
as aforesaid. 

4. As the result- of being struck as aforesaid Plaintiff 
sustained severe permanent and painful injuries consist¬ 
ing of multiple contusions and abrasions, severe cerebral 
concussion, and traumatic recurrence of an incisional 
hernia. It was necessary for said Plaintiff to undergo 
operative procedure to correct the herniation and his 
post-operative course was extremely complicated. As a 
further result of the injuries aforesaid Plaintiff was 
caused, and in the future will continue to be caused great 
expense for medical care and hospital attention and for a 
long period of time was unable and may continue to be 
unable to pursue his usual gainful occupation. 
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WHEREFORE, Plaintiff, 'William Felder, demands 
1 judgment against the Defendants, D. Longhran Co., 
3 Inc., a Corporation, Joseph S. Dibble, Ayden A. 

Dibble and LnciUe S. Dibble, or some or any of 
them, in the sum of Seventy-five Thousand Dollars ($75,- 
000.00) besides costs. 

/s/ Nathaniel Goldberg 
Nathaniel Goldberg 
/s/ Joseph D. Bnlman 
Joseph D. Bnlman 
Attorneys for Plaintiff 
Woodward Building 
DL 0158 
• • • • 

' 4 Filed May 25 1950 Harry M. Hull, Clerk 

Motion to Dismiss Complaint as to Defendant, 

D. Longhran Co., Inc. 

Comes now the defendant, D. Longhran Co. Inc. by its 
attorneys, W. Cameron Burton and Thomas B. Heffel- 
finger, and moves this Honorable Conrt to dismiss the 
complaint filed herein as to the defendant, D. Longhran 
Co. Inc. and for grounds therefor assigns the following: 

1. The negligence attributed to said defendant is too re¬ 
mote and not the immediate and proximate cause of the 
injuries alleged to have been sustained by the plaintiff 
herein. 

2. Such other grounds as will be presented to the Court 
at the hearing hereon. 

/s/ W. Cameron Burton 
W. Cameron Burton 
/s/ Thomas B. Heffelfinger 
Thomas B. Heffelfinger 
Attorneys for Defendant, 
D. Longhran Co. Inc. 

1005 Continental Building, 
Washington 5, D. C. 
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Order Granting Motion to Dismiss Complaint 
as to Defendant, D. Loughran Co., Inc. 

Upon consideration of the motion filed herein to dismiss 
the complaint as to the defendant, D. Loughran Company, 
Inc., and argument had thereon in open Court, it is by the 
Court this 20th day of June, A. D., 1950, 

ORDERED, That the motion be, and the same is hereby, 
granted and the complaint is dismissed as to the defend¬ 
ant, D. Loughran Company, Inc. 

By the Court: 

/s/ Edward M. Curran, Judge. 


Notice of Appeal 

Notice is hereby given this 29th day of June, 1950, that 
the plaintiff, William Felder, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20th day of 
June, 1950, in favor of defendant, D. Loughran Co., Inc., 
against said plaintiff, William Felder. 

/s/ Nathaniel Goldberg, 

Nathaniel Goldberg, 

Attorney for Plaintiff. 

/s/ Joseph D. Bulman 
Joseph D. Bulman 



' I 
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IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 


WILLIAM FELDER, 


Plaintiff 


vs. 


D. LOUGHRAN CO., INC., ET AL., 

Defendants 


CIVIL ACTION NO. 469-50 


Amended Order Granting Motion to Dismiss 
Complaint as to Defendant D. Loughran 
Co., Inc. 

Upon reconsideration of the Order granting Motion to 
Dismiss complaint as to defendant D. Loughran Co., Inc., 
in light of the opinion of the U. S. Court of Appeals 
for the District of Columbia, decided January 11, 1951, 
it is, by the Court, this 21 day of June, 1951, expressly 
determined that there is no just reason for delay of a 
final determination of the litigation between plaintiff 
and defendant D. Loughran Co., Inc., and it is 

Ordered that said motion be, and the same hereby is, 
granted and the complaint is dismissed as to the de¬ 
fendant D. Loughran Co., Inc., and it is further 

Ordered that the Clerk of the Court be, and is hereby, 
directed to enter judgment dismissing said complaint. 

/s/ E. Curran 
Judge 

• • • • 
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9 Notice of Appeal 

Notice is hereby given this 10th day of July, 1951, that 
plaintiff, William Felder hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 21st 
day of June, 1951 in favor of defendant, D. Loughran 
Co., Inc., against said plaintiff, William Felder. 

/s/ J. D. B. &N. G. 

Attorney for 
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QUESTION PRESENTED. 

In the opinion of appellee, the question presented is as 
follows: 

Whether the alleged negligence of appellee in so con¬ 
structing and maintaining a parking lot as to permit no 
other means of exit by automobiles except backing out 
of a driveway across the public sidewalk can form the basis 
for an action for personal injuries sustained by appellant 
while walking on the sidewalk when struck by an automobile 
backed by a third person from the parking lot. 

(a) Whether such construction and maintenance consti¬ 
tuted negligence. 

(b) If such construction and maintenance constituted 
negligence, was such negligence the proximate cause of 
appellee’s injury. 
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Fob the Distbict op Columbia Cmcurr. 


WILLIAM FELDER, Appellant, 


D. LOUCHE AN CO., INC., a corporation, Appellee, 


Appeal from the United States District Court for the 
District of Columbia. 


The appellee was not negligent in constructing and main¬ 
taining the parking lot in the manner alleged in the com¬ 
plaint 

The appellee could not reasonably foresee that its main¬ 
tenance of the parking lot would probably cause the appel¬ 
lant to be struck by the backing automobile. 

The negligent operation of the automobile was the inter¬ 
vening and proximate cause of appellant’s injuries. 
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The lower court correctly decided the questions of negli¬ 
gence and proximate cause as a matter of law and did not 
err in granting the motion to dismiss. 

ARGUMENT. 

1. The Construction and Maintenance of the Parking Lot 
Did Not Constitute Negligence. 

It is, of course, axiomatic that the motion to dismiss for 
failure to state a cause of action admits all facts well 
pleaded, but an allegation of a dangerous and unsafe con¬ 
dition amounts to only a conclusion when the facts which 
are said to give rise to such condition are set forth in the 
pleading. 

Appellant alleges that the appellee knowingly constructed 
and maintained a parking lot so as to permit no other means 
of automobile exit except backing across the public side¬ 
walk and that the appellant was injured by one Dibble, 
(one of the defendants below) in backing his automobile 
from said lot and striking the appellant. The motion to 
dismiss admits these facts. He also alleges that this was 
a dangerous and unsafe condition but this allegation, being 
a conclusion, is not admitted by the motion. 

The criterion by which all negligence is tested is the con¬ 
duct of a reasonably prudent man under the same or similar 
circumstances. In this case, the reasonably prudent man 
has already spoken. 

We know as a matter of common knowledge that all over 
the country, at fairs, at football and baseball games, at 
stadia, and wherever parking facilities are provided for 
large aggregations of people, automobiles are parked side 
by side in row upon row. The operators must back their 
automobiles from the parking spaces in order to. get into 
the various exit lanes. These lanes must be also used by 
the operators and their passengers to go to and from the 
the automobiles. And so the operators must use reasonable 
care to avoid injury to persons who may be walking behind 
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their automobiles. Is that situation any different, so far as 
principles are concerned, than the one presented here? 

The question might he asked: What difference would it 
make in this case as to appellant’s liability if the operator 
had driven his car forward from the parking lot. Would 
appellant have been liable? The answer is “no”. The 
fact that the operator backed his car from the parking lot 
did not give rise to any different liability than if he had 
driven it forward. 

2. Reasonable Foreseeability- 

Appellant contends that the manner in which the appellee 
constructed and maintained the parking lot were such as 
to put the appellee on notice that the injuries sustained 
by the appellant were foreseeable. 

In this connection, the Supreme Court of Massachusetts 
in the case of Stone v. Boston <6 Albany Railroad Company, 
171 Mass. 536, 539, 542 ; 51 N.E. 1; 41 L.R.A. 794, has 
spoken with such accuracy and precision that its ideas are 
settled law and cited with favor in a great majority of 
Federal and State Court decisions. In that case the rail¬ 
road company negligently stored oil upon a station platform 
and allowed it to become completely saturated with oiL A 
teamster, Casserly, not an employee, went to the platform 
to deliver goods and dropped a match on the platform caus¬ 
ing a fire which finally communicated to the plaintiff’s build¬ 
ing, about 75 feet from the point of origin of the fire. The 
Court held the plaintiff’s damages not proximate, and 
said: 

“The rule is very often stated that in law the proxi¬ 
mate and not the remote cause is to be regarded; and 
in applying this rule it is sometimes said that the law 
will not look back from the injurious consequences be¬ 
yond the last sufficient cause, and especially that where 
an intelligent and responsible human being has inter¬ 
vened between the original cause and the resulting 
damage, the law will not look back beyond him. 


ITjjg 

Biff; 






4 


. . . According to this statement of the law, the 
questions in the present case are, Was the starting of 
tiie fire by Casserly the natural and probable conse¬ 
quence of the defendant’s negligent act in leaving the 
oil upon the platform? According to the usual experi¬ 
ence of mankind, ought this result to have been appre¬ 
hended? The question is not whether it was a possible 
consequence, but whether it was probable, that is, likely 
to occur, according to the usual experience of mankind. 
That this is the true test of responsibility applicable 
to a case like this has been held in very many cases, 
according to which a wrongdoer is not responsible for 
a consequence which is merely possible, according to 
occasional experience, but only for a consequence which 
is probable, according to ordinary and usual experi¬ 
ence. One is hound to anticipate and provide against 
what usually happens and what is likely to happen; but 
it would impose too heavy a responsibility to hold him 
hound in like manner to guard against what is unusual 
and unlikely to happen, or what, as it is sometimes 
said, is only remotely and slightly probable. A high 
degree of caution might, and perhaps would, guard 
against injurious consequences which are merely pos¬ 
sible ; but it is not negligence, in a legal sense, to omit 
to do so. 


Tried by this test, the defendant is not responsible 
for the consequence of Casserly’s act. There was no 
close connection between it and the defendant’s negli¬ 
gence. There was nothing to show that such a conse¬ 
quence had ever happened before, during the eight 
years covered by the plaintiff’s testimony, or that there 
were any existing circumstances which made it prob¬ 
able that it would happen. It was, of course, possible 
that some careless person might come along and throw 
down a lighted match where a fire would be started by 
it. This might, indeed, have happened upon the plain¬ 
tiff’s own premises, or in any other place where inflam¬ 
mable materials were gathered. But it was not ac¬ 
cording to the usual and ordinary course of events. In 
failing to anticipate and guard against such an occur¬ 
rence or accident, the defendant violated no legal duty 
which it owed to the plaintiff.” 
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In Atchison T. & S. F. Ry. Co. v. Calhoun , 213 U. S. 1, 9, 
29 S. Ct. 321; 53 L. ed. 671, 675, the Court stated: 

11 But even where the highest degree of care is de¬ 
manded, still the one from whom it is due is bound to 
guard only against those occurrences which can rea¬ 
sonably be anticipated by the utmost foresight. It has 
been well said that ‘if men went about to guard them¬ 
selves against every risk to themselves or others which 
might by ingenious conjecture be conceived as possible, 
human affairs could not be carried on at all. The rea¬ 
sonable man, then, to whose ideal behavior we are 
to look as the standard of duty, will neither neglect 
what he can forecast as probable, nor waste his anx¬ 
iety on events that are barely possible. He will order 
his precaution by the measure of what appears likely 
in the known course of things. ’ Pollock, Torts, 8th ed. 
41.” 

Again, in Chicago B. <& Q. R. Co. v. Gelvin, 238 F. 14, 23, 
the Court stated: 

“Things or results which are only possible cannot 
be spoken of as either probable or natural, for the 
latter are those things or events which are likely to 
happen, and which, for that reason, should be foreseen. 
Things which are possible may never happen, but those 
which are natural or probable are those which do hap¬ 
pen, and happen with such frequency and regularity as 
to become a matter of definite inference. To impose 
such a standard of care as requires, in the ordinary 
affairs of life, precaution on the part of individuals 
against all the possibilities which may occur, is estab¬ 
lishing a degree of responsibility quite beyond any 
legal limitations which have yet been declared.” 

Appellant cites the case of Ross v. Hartman, 78 U. S. 
App. D. C. 217; 139 F. 2d. 14, in support of his position, 
but we believe that it has no application to the facts in this 
case. In the instant case, there is no violation of an ordi¬ 
nance by the appellee, although a violation of traffic regula¬ 
tions by the automobile operator is alleged. Nor do we 
have a situation in the instant case where there is a denial 
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of a remedy to an innocent victim (which wonld have re¬ 
sulted from a contrary holding in Ross v. Hartman) be¬ 
cause here the automobile operator can respond in damages 
to the appellant. 

Appellant quotes from the case of Eades v. Capital Ma¬ 
terial Cou, 73 App. D. C. 361; 121 F. 2d. 72, that the backing 
of an automobile is “fraught with danger.” He failed to 
give the full quotation, which is, “driving, particularly 
backing, an automobile is fraught with danger.” 

If the appellee could foresee injury from an automobile 
going backwards from its parking lot, it could just as read¬ 
ily foresee an injury from an automobile going forward 
from its parking lot. 

All parking lots, driveways and similar facilities which 
have an exit across a sidewalk in the District of Columbia 
are being maintained in a negligent manner if the prob¬ 
ability of a pedestrian being struck by an automobile is 
foreseeable in the legal sense. 

3. Proximate Cause. 

Appellee contends that the efficient intervening act of 
Dibble was the direct and proximate cause of the injuries 
herein complained of. 

No citation of authority is necessary for the statement 
that to render a person liable for injury caused by his 
negligence, such negligence must be the immediate and 
proximate cause of the injury complained of. 

The proximate cause of an injury is that cause which, in 
natural and continual sequence, unbroken by any efficient 
intervening cause, produces the injury and without which 
the result would not have occurred. 

Howard v. Swaggart, 82 U. S. App. 147; 161 F. (2d) 
65. 

S. S. Kresge Co. v. Kenney, 66 App. D. C. 274 ; 86 
F. (2d) 651. 

It is not sufficient alone to charge the appellee that his 
alleged negligence produces a condition which opens the 
door to another cause. 



7 


“In cases of this character, where two distinct, succes¬ 
sive causes, unrelated in operation, to some extent con¬ 
tribute to an injury, it is settled, where there is an inter¬ 
vening and direct cause, a prior and remote cause cannot 
be made the basis for recovery of damages, if such prior 
cause did no more than furnish the condition or give rise 
to the occasion by which the injury was made possible. 
And it seems to be sound in principle and well settled by 
authority, where it is admitted or found that two distinct, 
successive causes, unrelated in their operation, conjoin to 
produce a given injury, one of them must be the proximate 
and the other the remote cause of the injury, and the Court, 
in passing upon the facts as found or admitted to exist 
must regard the proximate as the efficient and consequent 
cause and disregard the remote cause.” Freichter v. City 
of Corbin, 254 Ky. 178,188 ; 71 S. W. (2d) 424. 

In Atchinson T. & S. F. Ry. Co. v. Calhoun, supra, the 
Court states: 

“The law in its practical administration, in cases 
of this kind regards only proximate or immediate and 
— not remote causes, and in ascertaining which is proxi¬ 
mate and which remote refuses to indulge in meta¬ 
physical niceties. Where, in the sequence of events 
between the original default and the final mischief an 
entirely independent and unrelated cause intervenes, 
and is of itself sufficient to stand as the cause of the 
mischief, the second cause is ordinarily regarded as 
the proximate cause and the other as the remote 
cause.” 

Ordinarily an intervening act of negligence which di¬ 
rectly causes an injury becomes the proximate cause thereof 
and cuts off and removes the original act of negligence as 
a ground for an action for damages. 

Atchison T. <& 8. F. Ry. Co. v. Calhoun, supra. 

As this Court said in the case of LeFoe v. Corby Co., 38 
App. D. C. 54, 61, 
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* ‘The practical question here is whether, in the se¬ 
quence of events between the defendant’s default,— 
assuming for the present that there was such a default, 
—and the plaintiff’s injury, an entirely independent 
and unrelated cause intervened, or whether that injury 
was the immediate, natural, and probable consequence 
of such default.” 

In the case of Leavitt v. Stomp, et al., 134 Or. 191, 196; 
293 P. 414, the Court stated: 

“In regard to an intervening, efficient, proximate 
cause, in such cases it may be stated that a prior and 
remote cause cannot be made the basis of an action for 
negligence, if such remote cause did nothing more than 
furnish the condition or give rise to the occasion by 
which the injury was made possible, if there intervened 
between such prior or remote cause and the injury a 
distinct, successive, unrelated and efficient cause of the 
injury, even though such injury would not have hap¬ 
pened but for such condition or occasion. If no danger 
existed in the condition, except because of the indepen¬ 
dent cause, such condition was not the proximate cause. 
(Citing 45 C.J. 931, Sec. 491)” 

To like effect see Salt River VdUey Water Users’ Ass. v. 
Cornum, 49 Ariz. 1; 63 P. (2d) 639, and Beldon v. Hooper, 
115 Kan. 678; 224 P. 34. 

Further, it is practically universally held that where one’s 
negligence consists merely in the creating and maintaining 
of a passive condition which is innocuous except through 
and by active negligence on the part of a third person, the 
two are not concurrent. 

Salt River Valley Water Users’ Ass. v. Cornum, 
supra. 

In the case of Insurance Company v. Boon, 95 U. S. 117, 
133; 24 L. ed. 395, in speaking of considering what is the 
proximate and what the remote cause of an injury, the 
Court stated: 

“The inquiry must always be whether there was any 
intermediate cause disconnected from the primary 
fault, and self operating, which produced the injury.” 
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In Cooley on Torts ( 3d Ed.) 99, it is said: 

“If an injury has resulted in consequence of a cer¬ 
tain wrongful act or omission, but only through or by 
means of some intervening cause, from which last cause 
the injury followed as a direct and immediate conse¬ 
quence, the law will refer the damage to the last or 
proximate cause, and refuse to trace it to that which 
was more remote. The chief and sufficient reason for 
this rule is to be found in the impossibility of tracing 
consequences through successive steps to the remote 
cause, and the necessity of pausing in the investiga¬ 
tion of the chain of events at the point beyond which 
experience and observation convince us we cannot press 
our inquiries with safety. To the proximate cause we 
may usually trace consequences with some degree of 
assurance; but beyond that we enter a field of conjec¬ 
ture, where the uncertainty renders the attempt at ex¬ 
act conclusions futile. ,, 

4. Question for the Jury. 

The final contention on behalf of the appellee is that the 
question of proximate cause should have been submitted 
to the determination of the jury. 

In the case of Stone v. Boston and Albany Railroad Com¬ 
pany, supra, the Court stated: 

“The plaintiff, however, contends that this question 
should have been submitted to the jury. This course 
would have been necessary, if material facts had been 
in dispute. But where upon all the evidence the Court 
is able to see that the resulting injury was not prob¬ 
able, but remote, the plaintiff fails to make out his case, 
and the Court should so rule the same as in cases where 
there is no sufficient proof of negligence. McDonald 
v. SneUing, 14 Allen, 290, 299. In Hobbs v. London & 
Southwestern Railway, L. R. 10 Q. B. Ill, 122, Black¬ 
burn, J., said ‘I do not think that the question of re¬ 
moteness ought ever to be left to a jury; that would 
be in effect to say that there shall be no such rule as to 
damages being too remote. * It is common practice to 
withdraw cases from the jury on the ground that the 
damages are too remote.” 
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In the case of Home Oil & Gas Co. v. Dabney, 79 Kan. 
820, 827; 102 P. 488, the Court stated: 

“Is the question one of law for the Court, or a ques¬ 
tion of fact for the jury. In Railway Co. v. Columbia, 
supra, it was expressly held that, ‘where it is either 
admitted, or from the facts as found established, that 
two distinct, successive causes, unrelated in their op¬ 
eration, conjoined to produce a given injury, the ques¬ 
tion of remote and proximate cause becomes one of 
law for the decision of the Court, and not of fact for 
the determination of the jury, and the determination 
of this question of law by the jury is not binding on 
the Court.’ ” 

Again, in the case of Snyder v. Colorado Springs & C. C. 
D. Ry. Co., 36 Colo. 288, 292 ; 85 P. 686, the Court states: 

. . . “The plaintiff, however, contends that this 
question should have been submitted to the jury. This 
course would have been necessary if material facts had 
been in dispute but where, upon all the evidence, the 
Court is able to see that the resulting injury was not 
proximate, but remote, the plaintiff fails to make out 
his case and the Court should so rule. Stone v. Boston 
& A. R. Co., supra. If the matter had been submitted 
to the jury and the verdict had been rendered in favor 
of the plaintiff, it would have been the duty of the Court 
to set it aside. Consequently, it was his duty to direct 
the verdict” 

To the same effect, see Teis v. Smugglers Mining Co., 158 
F. 260; Chicago, B. & Q. R. Co. v. Gelvvn, 238 F. 14; Laiu- 
terer v. Manhattan Ry. Co., 128 F. 540. 

In Louisiana Mutual Ins. Co. v. Tweed, 7 Walt 44; 19 L. 
ed. 65, the Court stated, 

“One of the most valuable of the criteria furnished 
us by these authorities, is to ascertain whether any new 
cause has intervened between the fact accomplished 
and the alleged cause. If a new force or power has 
intervened of itself, sufficient to stand as the cause of 
the misfortune, the other must be considered as too 
remote.” 
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The appellant quotes from Metropolitan Railroad Com¬ 
pany v. Jones , 1 App. D. C. 200, 205, 

4 ‘One cannot escape the consequences of his own negli¬ 
gence merely because another person, with whom he 
has no connection or over whom he has no control, may 
have contributed to the injuries by his wrongful or 
negligent act” 

In that case there was the question of concurring negli¬ 
gence and the quotation related to that situation. It had 
nothing to do with the passive situation here presented. 

In the instant case we have an intervening and efficient act 
of a third person producing the injury of which it is the 
proximate cause. 

Everyone is aware that a certain number of automobile 
accidents will occur in any given period. Serious efforts j 
are being made by public officials and interested citizens to 
reduce the toll in lives and injuries. But because we all 
know that automobile accidents are inevitable is no reason 
for saying that anyone who furnishes a place where auto¬ 
mobiles can run, be it street, alley, highway, parking lot 
driveway, or lane, is responsible for an automobile accident 
since he must have known that automobile accidents occur 
and must have foreseen this probability and, therefore, his ! 
act is the proximate cause of the accident 

The appellant cites the cases of Schaff v. Claxton, 79 
U. S. App. D. C. 207; 144 F. 2d. 532, and Claxton v. Schaff, 

83 U. S. App. D. C. 271; 169 F. 2d. 303, and quotes there¬ 
from in support of his contention that the question of prox¬ 
imate cause should have been submitted to the jury. In the 
first case, Mr. Chief Justice Groner dissented and in the 
second case Mr. Associate Justice Clark dissented, saying, 

“I do not believe that the evidence of this case makes 
even a stagger in the direction of proximate cause and 
certainly is insufficient^ to justify the submission of 
proximate cause to the jury.” 

. ! 

i 

; ! 
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We would like to point out that in Note 5 (79 U. S. App. 
D. C. 207, 208), to the majority opinion in the first case the 
Court says: 

“It was evidently not a proximate cause if, as some 
of the testimony tended to show, defendant’s driver 
invited the restaurant employee to take his car.” 

It is apparent, therefore, that if the evidence in that case 
had been only that the defendant’s driver invited the res¬ 
taurant employee to take the car there would have been no 
question of proximate cause for the jury. 

So, in the instant case, where it is clear that the main¬ 
tenance of the parking lot was a remote cause and not the 
proximate cause of the appellant’s injury, the Court had 
only one duty and that was to grant the motion to dismiss. 

CONCLUSION. 

If appellant’s contention is carried to its logical conclu¬ 
sion, every car parked in such a manner as to require it to 
be backed out before proceeding on its way is negligently 
parked, and if an accident occurs, this negligence in appel¬ 
lant’s view would he the proximate cause. The mere state¬ 
ment of such a proposition is enough to demonstrate its 
absurdity. 

There was neither negligence nor proximate cause in the 
instant case and reasonable men could hardly conclude 
otherwise. The lower court was right in granting this mo¬ 
tion to dismiss. Its order should be affirmed. 

W. Camebon Btjbton, 

Thomas B. Heffelfingeb, 
Attorneys for Appellee , 

1005 Continental Building, 
Washington 5, D. C. 


2 + 86-1 0-107 











